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DECEMBER. No. 12. 

PAYMENT OF RENT, AFTER DESTRUCTION OF 
THE DEMISED PREMISES. 

The Law Magazine, or Quarterly Review of Jurisprudence, No. 

V. Art. 4.—Lonpon. 

Less caution is generally manife:ted in the drafting of leases than 
any other contracts. It has been erroneously supposed too, even 
by some of the profession, that a tenant might be relieved against a 
demand of rent, after the destruction, by accident, of the demised 
premises. This view of the subject would, at first, certainly strike 
any one as reasonable, and it is moreover countenanced by the doc- 
trine of the civil law—the civil code of France—the law of Scotland, 
and by the opinions of Lords Northington and Kenyon.’ It is not- 
withstanding well settled, that nothing will protect the tenant against 
such a demand, save an express stipulation introduced into the con- 
tract. A writer inthe London Law Magazine, for July last, has giv- 
en.us the decisions of the English Courts upon this subject which we 
propose to lay before our readers, in connexion with a few authorities 
we have met with, of our own country. What led the writer to whom 
we have referred to his investigation was the late case of Leeds v. 
Chatham,” before Sir John Leach, which carries the doctrine of the 
non-interference of equity, between landlord and tenant, yet further 
than before. He partially investigates, as a preliminary measure, 
the tenant’s liability to repair or rebuild, whether arising from ex- 


1 Puffendorf L. 5. ¢. 6. s. 2.—Civil Code, Du contract de Lonage Art. 1722, 
1733, 1 Bell’s Com. 362. 1 Chan. Ca. 83. Amb. 619. 6.'T. R. 323, 1 Esp. 
N. P. C. 398, 1 T. R. 708. 
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press agreement, or from the implied contract between landlord and 
tenant: and as fire is the accident by which the destruction of the 
premisesis commonly occasioned, to this particular case has he, for 
the sake of simplicity, confined his enquiries, which commence and 
proceed as follows:— 


“< By the common law, the burning of the tenement by negligence 
or mischance was a species of permissive waste;' but tenants for 
years, or the tenants for life, who came in by contract with the own- 
er and not by mere act of law, were never responsible, merely as 
tenant*, either for that or any other kind of waste;? for which, if the 
landlord intended them to be answerable, it was his his own folly, 
said they, not to provide for it by the terms of bis contracts. ‘The 
statutes of Marlbridge and of Gloucester, by making these tenants 
liable for waste w’ 0 | any excep on, rendered them consequently 
responsible for destructior by fire; and, by the last of these statutes, 
a very penal one, he that was a‘tainted of waste was to lose the 
thing he had wasted, and to reco: »ense ‘ thrice so much as the 
waste should be taxed at.”” Aiierwards came the statute of 6 Anne, 
c. 31. at first temporary, but since made perpetual, which enacts, 
that no action shall be prosecuted against ary person in whose house 
any fire shall accidentally begin, or any recompense be made by such 
person for any damage suffered or occasioned thereby—with a pro- 
viso that nothing therein contained “ shall extend to defeat or make 
void any contract or agreement between landlord and tenant.” By 
the oneration of this statute, the tenants we have mentioned are, it 
is generally supposed, exempted from allactions by their landlords, 
for damage by accidental fire, unless they have entered into a gen- 
eral covenant or agreement to rebuild or repair.’ We cannot, how- 
ever, find any decision to this effect; and 1t may be material to ob- 
serve, that the language of the exceptive proviso is large enough to 
embrace implied, as well as express contracts between landlord and 
tenant; and that the sole object of the framers of the act may have 
been to relieve him whose house is destroyed by a fire accidentally 
breaking out therein, from an action by the owner of an adjacent 
house for damages occasioned by the spreading of the flames.‘ It 
should also be remarked, that Lord Hardwicke says, extra-judicially 
indeed, that, if the house is burnt down, the tenant is bound to re- 
build, though there is no covenant:° and that Gibbs, C. J. in an argu- 


1 Co. Lit. 536. 1 Will. Saunders, 322. n. 7. 

2 Lady Shrewsbury’s Case, 5 Rep. 13 b. 

3 Cruise Dig. tit. 8. c. 2. s. 16. 2. Bl. Com. 281. Woodfall, Landlord and 
Tenant, 255. 
4 See, as to this action, 1 Bl. Com. 431, and Panton v. Isham, 3 Lev. 859. 
5 1 Ves. 462, 
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ment to prove that tenants at will are not liable to general re- 
pairs, appears to imply the same thing.' But, though it is highly 
probable, if not quite so clear as the text books suppose, that ten- 
ants are relieved by this statute from the obligation of rebuilding, 
where they have not entered into a general covenant to repair ; yet 
if they have entered into such a covenant their liability is unques- 
tionable. For the law, as is well stated in Paradise v. Jane,” dis- 
tinguishes between a duty implied by daw, and one created by the 
express act of the parly. For ‘* when the law creates a duty, and 
the party is disabled to perform it without any default in him, and 
he has no remedy over, the law will excuse him: as in waste, if a 
house be destroyed by tempest, or by enemies, the lessee is excused; 
Dyer 33 a. Inst. 53 b.” Soin escape, if a prison be destroyed 
by tempest or enemies, the gaolor is excused:* “ but when the party 
by his own contract creates a duty or charge upon himself, he is 
bound to make it good, if he may, notwithstanding any accident by 
inevitable necessity, because he might have provided against it by 
his contract. And therefore, if a lessee covenant to repair a house, 
though it be burnt by lightning, or thrown down by enemies, yet he 
is bound to repair it.” 

‘‘ Thus, where tenant for life under a marriage-settlement, co- 
venanted generally, to keep the house in good and suflicient repair 
during his life, and so leave the same at his death; and the house 
was burnt down: in covenant against him for non-repair, it was held 
that he was bound by this covenant, at all events to repair the house, 
and in case it were burnt or fell down, to rebuild it.“—And as the 
covenant to repair is one that runs with the land, the assignee of a 
a lease, whereby the lessee had covenanted for himself and his 
assigns to repair without any qualification, was held bound to re- 
build when the premises were destroyed by an accidental fire.° 
And though the agreement to repair do not assume the shape 
of a formal covenant, yet is the covenantor equally liable: as where 
in the original lease the tenant had covenanted to repair, and to in- 
sure against fire for 6001. and the term being expired, the tenant re- 
mained in possession under a verbal agreement, by which the rent 
was advanced, but nothing was said as to the other terms: the pre- 
mises being accidentally burnt, the tenant was held liable to rebuild, 
nor was his liability limited to the amount of the insurance. The 
foregoing cases also show, that no distinction is made between a cove- 
nant to repair, and one to rebuild.” 


i Holt’s Rep. 7. ? Alleyn, 27. 
3 Will. Saunders, 422. n. 2. 4 Chesterfield v. Bolton, Com. Rep, 627 
* Bullock v.Domett,2 Chit. Re.608 ¢ Digby vy. Atkinson, 4 Camp. 275. 
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In the year 1819, in the Supreme Court of Massachusetts, in an 
action of covenant broken' ona demise by indenture by plaintiff to 
the defendant, of a dwelling house and barn, with one acre of land, 
for four years, it was alleged as a breach of covenant, that the de- 


~ 
“ 


fendant would keep in repair all the fences and buildings, ( natural 
decay excepted, ) and at the determimation of the lease, would sur- 
render the premises, in as good condition as they were at the date of 
said indenture ; but, that, although the said dwelling house, with 
the appurtenances, was wholly fallen down and ruinous, yet the de- 
fendant did not repair the same as covenanted. In his filth plea, 
the defendant averred, that the house and fences were by accident 
consumed by fire, and the barn greatly injured thereby, and that 
they had not been repaired or rebuilt. ‘To this plea the plaintiff de- 
murred generally, and the defendant joined in the demurrer. Par- 
ker C. J., who gave the opinion of the Court, observed, ‘* A formal 
opinion in a case so free from doubt, and so well settled in the books, 
would be unjustifiable, were it not for the ignorance generally pre- 
vailing in the country, of the legal effect of covenants in leases and 
other instruments, which are often executed without any particular 
inspection or knowledge of their contents. And thus people are sur- 
prised into contracts which neither party intended, when the instru- 
ment was executed.”” He thought the authorities in tavor of the 
plaintiff numerous, clear and decisive, and that there was no escape 
from the law, until the legislature should see fit to alter it, which it 
was hardly possible they would do, siace parties may always protect 
themselves against it, by due caution in making their contracts. He 
then referred to the imperfection of printed forms of leases as most 
generally used, by which covenants are transmitted from one genera- 
tion to another, which in England, are never made, without being 
very well understood , but in this country often astonish the party 
to be bound, when the occasion arises, which calls for the performance 
of them. Men, he said, must be more cautious in making their con- 
tracts, and not rely upon the hardship of their cases to relieve them 
when brought into difficulty. He concluded, by saying, “the law 
must have its course, and the citizens must take care of themselves 
in making their bargains.” 


Phillips v. Stevens, 16 Mass. Rep. 238. 
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Whenever an exception of casualties by fire is introduced in cov- 
enants to repair, in favour of the tenant, it does not subject the 
landlord, it seems, to the obligation of rebuilding.’ And notwith- 
standing any such exception in the covenant to repair, yet if there is 
a general and express covenant to pay rent, the tenant, though the 


premises are utterly destroyed, and whether they are rebuilt or not, 


is liable, at law, to pay the whole rent, during the residue of the 


term.’ Before the year 1796, however, there was a period when the 


current of judicial fecling set much more strongly in favour of the 
tenant. Thus ia the case of Brown v. Quilter, which came before 
Lord Northington in 1764,° the plaintiff, who took a house and 
wharf fora term of years, covenanted to repair, aceidents by fire ex- 
cepled, and the defendant covenanted for quiet enjoyment. The 
house was burnt, and the defendant, having insured it at 500/. and 
received the insurance money, brought an action for rent grown due, 
while the house was in ruins, but would not rebuild. The plaintifi’s 
counsel insisted he had a right to specific performance of the cove- 
nant for quiet enjoyment by rebuilding. The Chancellor, however, 
said, there was no room for a specific performance, but he added the 
justice of the case is so clear, that a man should nol pay rent for 
what he cannot enjoy, and that occasioned by an accident which he 
did not undertake to stand to, that 1 am much surprised, it should 
be looked upon as so clear a thing that there should be no defence 
to such anactionatlaw. And he added, though the covenant does 
not extend to oblige the defendant to rebuild, yet when an action is 
brought for rent, after the house is burnt down, there is good ground 
in equity, for an injunction till the house is rebuilt. ‘The case, how- 
ever, went off on another ground. Lord Northington, it seems, ad- 
hered to the same opinion in the case of Campden v. Morton., 
‘These two cases seem to have been considered by Lord Kenyon as 
establishing the doctrine in equity, that ‘ ifa tenant will give up the 
lease, he shall not be bound, under such circumstances, to pay the 
rent.’”* And in Phillipson v. Leigh, a case at nisi prius, his lord- 

11 T. R. $12. 

* 2 Str. 763. S.C. 2 Ld. Raym.1477. 1 'T. R. 312, 705, 

> Amb. 619. 


* Vide Eden’s Chan. Ca. 219, 
6 T. R. 323. 
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sup said, “that although sitting in that place, he was disposed to 
be of opinion with Lord Northington, who was a very great lawyer.’”’ 
{In 1773, the case of Steele v. Wright occurred, nm which the then 
Chancellor is stated to have held that ‘ although the landiord is not 
bound to rebuild, yet the tenant is neither obliged to rebuild, nor to 
pay rent till the premises are rebuilt,’” 

But in the year 1796, Macdonald C. B. decided, after much de- 
liberation, in opposition to the above views of Lords Northington and 
Kenyon, in the case of Hares v. Groves.’ In that case, the tenant 
had bound himself by a general covenaat for the due payment of the 
rent, and by a qualified covenant to keepand leave the premises in 
repair—damage by fire only excepted. ‘The Chief Baron reviewed 
most of the preceding cases, and then distingwished the one before 
him, in which there was no insurance, from the case of Brown v. 
Quiiter, (where, as was before stated, an insurance was entered in- 
to, and the landlord received the insurance money,) and refused to 
extend any equitable relief to the tenant, on the ground that the 
equity of the parties was equal, and the rule of law ought therefore 


to prevail. ‘By the misfortune which has happened,” said he, 


** both the parties are dammiied. ‘The lessee is owner of the house 
during the lease; the lessor after its expiration. By the fire each 
Joses his interest in it; and what equity is there to throw the whole 
of the burden upon one of the parties, whose equity is certainly equal 
to the other?’ He said also, that the exception in favour of the 
lessee, that he should not be bound to repair in case of fire, was 
merely negative. It saved him from one of the duties to which he 
would otherwise have been liable in that event, under the general 
covenant to repair; but did not necessarily excuse him from all the 
other duties to which he had made himself liable; and there did not 
seem to be any immediate connexion between this saving and the 
covenant for payment ofrent. ‘These principles and reasonings have 
governed the English Courts in subsequent cases; and in Baker v. 
Holtzapffel, where the circumstances were precisely similar, Lord 
Eldon remarked, that after so solemn a determination of this ques 
tion upon a hearing, the Court onght to abide by it; and that he re- 
11 
04° 


sp. nar, ©. 3s. ° 8 Anstr. 687. 
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.R. FOS. ‘ 18 Ves, 115. 
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ally could not perceive the equity claimed for the tenant in such a 
ease, 

The Supreme Court of Massachusetts, it seems, have been regu- 
lated, with regard to this subject, by the rule which governed the 
court in the cases last cited. In the case of Fowler et al. v. Bott 
et al.' which was an action of covenant brought to recover the rent, 
alleged to be due, of a chocolate mill, it was pleaded, that after the 
commencement of the lease, and before any of the rent, for which 
the action was brought, accrued, the said mill was, against the will 
and without the fault of the defendants, consumed by fire, of which 
the plaintiffs had due notice: and that the plaintiffs were requested 
to rebuild the same, but refused soto do. The question was wheth- 
er the burning of the mill constituted of itself a good and valid de- 
fence against the action. Most of the foregoing English authorities 
were cited by the counsel, and the supposed hardship of the case was 
also urged upon the attention of the court by the counsel for the de- 
fendant. It was held by Sewall J. that a iease for years was a 
sale of the demised premises for the term; and that unless in the 
case of an express stipulation for the purpose, the lessor does not in- 
sure the premises against inevitable accidents, or other deterioration. 
That the rent is, in effect, the price, or purchase money, to be paid 
for the ownership of the premises during the term; and their destruc- 
tion, or any depreciation of their value, happening without the fault 
of the lessor, is no abatement of his price, but entirely the loss of 
the purchaser. When there is no covenant, he said, on the part of 
the lessor to insure against fire, or any engagement to repair the 


premises, in that event, or any other casualty, by which they may 
be impaired or destroyed, the accident becomes the misfortune of the 


lessee, and he is not excused from his rent.” 

The case to which we have been referred by the writer we have 
mentioned, as having carried the doctrine of the non-interference of 
equity in favor of tenants still further, is the late case of Leeds v. 
Chatham, before Sir John Leach.’ In that case the tenant cove- 
nanted to repair the inside only, but the landlord not only covenanted 


' 6 Mass. Rep. 63. 


2 Vide also 1 Har. and Johns. 42, and Smith v. Ankrim, 13,8. and 
Rawle, 39. 


3 1 Simon, 146. 
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to maintain the outside in good and substantial repair, but also in- 
sured the building, and received the insurance money. ‘ Yet,’’ said 
the Vice-Chancellor, “ equity must follow the law. The plaintiff 
might have provided in the lease for a suspension of the rent, in 
case of fire; but not having done so, a court of equity cannot supply 
that provision which he has omitted to make for himself; and it 
must be intended that the purpose of the parties was according to the 
legal effect of the contract. With respect to the equity which the 
plaintiff alleges to arise from the defendant’s receipt of the insurance 
money, there is no satisfactory principle to support it. ‘The defend- 
ant having so contracted with the plaintiff as to render himself liable 
to rebuild the outer work, in case of accident by fire, has very pru- 
dently protected himself by insurance from the loss he would other- 
wise have sustained by such an accident. But upon what principle 
can it be that the plaintiff’s situation is to be changed by that pre- 
caution on the part of the defendant, with which the plaintiff has 
nothing whatever to do? The plaintiff has sought his protection in 
the contract by the covenant which he has requived from the de- 
fendant; and to those covenants must he alone resort. The reme- 
dy is at law, and this court cannot interfere.” 


BENCH OF SCUTH CAROLINA. 
THE LATE JUDGE GAILLARD. 

An Eulogium on the late Hon. Theodore Gaillard, one of the Judges 
of the Court of Common Pleas, and formerly a Chancellor of 
South Carolina, delivered May 19, 1829, by William Lance.— 
CuaRLestTon, 

This we consider to be a chaste and classic production, and one 
which indicates throughout a natural and strong inclination in the 
author to admire and applaud individual excellence. Our object, on 
the present occasion, is to avail ourselves of its pages for the pur- 
pose of giving an outline of the life of a Judge, who in that charac- 
ter has long been known to the American Bar—though to many but 
partially. 
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Judge Gaillard was a native of South Carolina. His ancestry 
both paternal and maternal were of great respectability in France, 
and of Huguenot origin. About the close of the revolution he went 
to England and pursued the study of law in the Inns of Court in 
London. While abroad he became also a polished scholar and at- 
tained a perfect knowledge of the French language. He studied 
law, ‘not merely as a livelihood and a means of money-getting, 


but as the magical and invincible dispenser, under Fleaven, of equal 


justice and equal rights to his fellow-creatures.”” At the period of 


his arrival in South Carolina, the bar of that State ‘* could boast 
of some of the first and greatest lawyers in the United States.” As 
a practitioner at that bar, he Was upright, judicious and able ; gave 
universal satisfaction to his clients, and displayed an intellect ac- 
tive, well-stored and vigorous. He was appointed to preside as 
Speaker of the House of Representatives of South Carolina at a 
season of great political effervescence, and this appointment pro- 
claimed the voice of that State for Mr. Jefferson. As Speaker he 
preserved order and dignity and avas never taken by surprise at the 
parliamentary questions which arose in debate. 

As an orator, whether at the forum, in the Senate, or ina popu- 
lar assembly, his rank was among the most eloquent. ‘* His ideas 
escaped from his lips in the garment exactly fitted to hin, illustra- 
ting the philosophical remark of Buffon-—‘ Le style est Phomme 
meme.’”? He was also powerful in argument and capable of rous- 
ing and captivating, when occasion required, the passions of his au- 
ditory. He possessed melody of voice, distincteness of elocu- 
tion and animation of manner. 

After a service of several years in the Legislature, he retired to 
private life, where he remained until the elevation of Mr. Madison to 
the Presidency, when he was again returned a member of the 
House, and made Speaker. It was at this time that the Court of 
Appeals in Equity was established, over which he was appointed to 
preside. In this office, says Mr. Lance, 

‘¢ So vitally important to the great interests of property, and the 
domestic and brsiness relations of society at large, his unclouded 
utelligence, quick-sighted acumen, aud solid strength of judgment, 
avplied with readiness and singular aptitude the doctrines of Chan- 
cery to the cases which called for his adjudication. Of these doc- 
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trines his knowledge was extensive, profound and eminently practical. 
Liis decrees were ‘pronounced with a promptness and decision eq: ally 
removed trom precipitancy or unnecessary delay. They were thie 
exact type of his ideas, clear and easily inte Higible to all. ‘they 
were encumbered by no superfluous reference to authorities, no 
pedantry of the science, (of which for the occasion he conceived 
himse!f the expositer and the minister,) no useless elaboration in ar- 
riving at a conclusion. His analyzing mind had thoroughiy imvesti- 
gated the original sources of our jurisprudence by which he was to 
be governed. A most felicitous memory could array instantly the 
prety guides he was to follow, while his nice discrimination devel- 
oped the spirit and reason of the equitable and legal codes he was 
dispensing. No Chancellor submitted with more deference to points 
already decided, though they met not his concurrence. No one was 
more zealous in preserving inviolate the great land-marks of the 
system, though the bold independe nee and activity of his penetrating 
mind would discern, aud would fe arlessly assert, when r aq isite, the 
Inapplicability of some antiqie principles to our unpara.leled l= 
stitutious. What was said of Lord Thurlow by an admirer, may 
be repeated of him, “‘ I never found that he meaut to break through 
the rule. No man criticised more upon rules laid dewn by other 
judges, but no mau Was more rigid in observing them, when he could 
once deduce them.’’—3d Ves Wy 527.” 
While it was the aim of Judge Gaillard to sustain the boundaries 
between the tribunals of law and equity, he endeavored to assimilate, 


as far as practicable, and amalgamate the nature of each with the 
other. Mr. Lance observes— 


‘* His view might be somewhat similar to what Lord Eldon de- 
clared of two objects of his admiration—‘ Chief Justice De Grey 
said, he vever liked equity so well as when it was like law. The 
day before I heard Lord Mansfield say, he never liked law so well 
as when it was like equity;—remarkable sayings, (he added,) of 
those two great men, which made a strong impression op my mem- 
ory..—6 Ves. 259, There was a very general acquiescence in, or 
confirmation of, his decrees. When he differed with the bench of his 
judicial colleagues, it was then he took more than ordinary pains. — 
His lights and learning became then peculiarly pubhe property.— 
They were put forth to be examined by all, not for display or effect, 
but from an imperative sense of indispe nsab le duty, which would with- 
hold nothing from the suitors, the bar, and the community. His 
ambition was to satisfy himself that his judgment was supported by 
principle and precedent,—and when precedent failed, the exurbe- 
rance of his intellect was never bewildered in reaching the point where 
justice should prevail, A Judge who should commence with, ‘Have 
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ing had doubts upon this Will for twenty years,’ would, (however 
extraordinary his attainments, ) in our country, be soon transferred to 
the chair of a professorship, as better adapted to his lveubrations 
than the business for which laws and courts are designed.”’ 

In 1824 a new arrangement of the Circuit and Appeal Courts 
was organized, and the duties of the Law Bench were allotted to 
Judge Gaillard. 

‘* The versatility of his genius, the variety of-his information, and 
the speediness with which he could recover the recollection of for- 
mer and grasp the extension and accumulation of any knowledge, 
soon rendered his novel situation light and familiar to him. It fur- 
nished too a wider and more apposite scope for bis popular, delightful 
and commanding eloquence, than the fabric of the Chancery scarcely 
ever presents. His charges to the jury comprised so succinct a 
compendium of the circumstances and proofs, that the various capac- 
ities of our citizens embraced without fatigue the compass of the 
case. His abstract so divested it of the extraneous and irrelevant, 
that their good sense could review the concentrated weight of the tes- 
timony with the ease their memory could retain the incidents of an 
impressive narrative. In conducting their attention to the law 
which was absolutely to control them, he was distinct, confident and 
energetic, avoiding authoritative dictation, but maintaining the pre- 
rogative of office bestowed by the popular sovereignty ior the public 
good He knew and participated in the feelings of the people of 
this country too we ‘Il, not to be certain that they would firmly and 
couscientiously enforce the dominion of their laws, the only omnipo- 
tence under heaven which they acknowledge.” 


As to the political sentiments and conduct of Judge Gaillard, Mr. 
Lance says— 


** He was a great advocate of the reform of our representation 
in the legislature, and of the extension of the elective franchise 
which has given our citizens equal privileges and equal participation 
in the enactment of the laws which are to govern them. He wasa 
politician, not for the gratification of his own ambition. He never 
swerved from uniformity to gain office, or for his own aggrandize- 
ment. He declined the solicitation of influential admirers during 
the late war, (while he resided at Colombia,) to represent them in 
Congress; as also two appointments (of District Judge) from the 
General Government. He was satisfied with the judicial honor 
which his native state had bestowed on him, though, nature seemed 
to have destined him for a statesman.”’ 


Mr. Lance then gives a most. flattering picture of the private life 
of the subject of his obituary respect, who was exemplary for mo- 


ralitv. henevolence and religion, After enduring a serious bodily 
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oifliction for three years——during a part of which time, the State 


was deprived of his services—-he died, says Mr. Lance, “ at his 


post.”’! 


\ REVIEW 
OF LEGISLATIVE ACTS, OF THE PRESENT YEAR, IN AMENDMENT OF 
AMERICAN JURISPRUDENCE. 
The American Jurist and Law Magazine, No. 1V. Art. 6, entilled, 

“Obstructions to National Legislation.” 

Besides the intelligence which we have monthly afforded ou 
readers, under appropriate heads, we have some to offer, in relation 
to the enactment, repeal and alteration of statutes. As the present 
number of our work terminates the year, we now propose to give a 
summary of what has been effected, and has come to our knowledge, 
since the year 1828, in the manner we have just mentioned. Our 
resolution at first was to have confined ourselves to the mere details 
of information, without the introduction of any observations or criti- 
cism of ourselves or others. We have since perceived, however, 
that there are good reasons for not adhering strictly to our orginal 
plan. 

According to the order which is naturally suggested for giving the 
details of the positive law created during the present year, our 
attention was first directed to the acts of the last Congress of the 
United States. The first act of that Congress, if not the only one 
which can be said to have much relation to the general jurisprudence 
or existing judicial tribunals of the country, is respecting the adjourn- 
meut of the Supreme Court. This act provides, “ that if at any 


session, four justices shall not attend, such justice or justices as may 


attend shall have authority to adjourn from day to day for twenty 
days” (instead of four days, as before limited.) The peculiar cir- 
cumstances which led to this act are probably within the recollection 
of our readers;’ and it is doubtless not forgotten that the credit of 


1 The death of Judge Gaillard, as we mentioned in the June No. of this Pe- 
riodical, occurred at Darlington Court House, in South Carolina, in the latte: 
part of March last. 

Vide February No. of this Review, p. 53-4 
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its rapid passage, (which was rendered necessary by those circum- 
stances,) is due to Mr. Webster. Five acts were passed on the 
subject of tnfernal unprovement—one act making the drawback on 
refined sugars five cents per pound—one for the regulation of the 
penitentiary, within the district of Columbia—one for the payment 
of the salaries of public officers, pensions, Sc.—one for the sale of 
lead mines—two respecting the time and place of holding Courts in 
F'lorida—one for the apprehension of foreign deserters—and one for 
distributing ‘‘ An abstract of infantry tactics.” ‘The public lands 
and territories were the subjects of nine acts—the Indian depart- 
ment of two—and the improvement of harbours of three. These, 
with twenty-four private acts, completes the summary of the legis- 
lation of the last session of Congress. 

*“ We have sometimes heard it remarked,” (says the American 
Jurist, No. IV. p. 267,)‘* rather by way of indirect animadversion 
than as a literal expression of opinion, that the evils of our legisla- 
tion are in the direct ratio of its quantity; that every new law is a 
new inischief, and all the sessions of Congress so many public ca- 
lamities. If such were the fact, (continues the Jurist,) the last ses- 
sion would make a brilliant era in our annals, memorable by the 
negative glory of harmless attempts and abortive labours.”” We 
are very happy in observing that the respectable work from which 
we have just quoted has taken up the subject of the “‘meagre legis- 
lation” of our General Government, and exposed so ably the want of 
‘fan enlarged national policy,’ as it has done in the article to which 
we have referred. 

If a particular number of persons should be employed to perform 
the most ordinary work, and, instead of regarding the object for 
which they were employed, they should direct their principal atten- 
tion to something else, they would soon be dismissed without the 
stipulated compensation, and with a very serious loss of thetr reputa 
tion for fair dealing. Yet, in this country, it seems to be excusabl 
in those who are commissioned to act in the elevated sphere of legis- 


lation, to avail themselves of their appointment to serve the views ot 


a party—to gratily avarice—or to display egotism, and indulge van- 






ity. The last session of Congress will justify us in this assertion 


The daily newspaners of the Federal metronolis, it is very true, during 
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the last session were teeming with Congressional speeches; but all 
that was actually done to improve the general jurisprudence of the 
country might be compressed in at least a dozen lines. Well may 
we apply the common quotation from Horace— 
‘*Parturiunt montes, et nascitur ridiculus mus.”’ 

We contend that the plain members of our State Legislatures are 
far more mindful of their trust, and exhibit (some gentlemen may 
start, but we cannot help it) a much nicer sense of honor, than 
most of those who sit in the legislative hall and chamber, and leiter 
in the fashionable levees of Washington.' We certainly hope nev- 
er to see the time when a Cromwell shall enter our national Legis- 
lature and tell the members to ‘‘ make way for better men;” but we 
do sincerely hope, that the people of this country will not continue 
any longer to be duped by representatives who are totally unworthy 
of confidence ‘* The system of politics,” the Jurist with too much 
truth remarks “ to which we are verging, is one of which every man 
is the centre: the first great object is his own interest; subordinate 
to this, and next in order, are those of his town, district, state, and 
last of all, if at all, the national.”” Again, says the Jurist, “ It 
cannot be expected of the most ardent and devoted labourer for the 
public good, who stands aloof from all interested combinations, to 
toil in elaborating and proposing laws of permanent utility, when his 
proposition is postponed to a debate whether a printer shall be chos- 
en by ballot or a viva voce vote, or if not put aside, is tossed like a 
bubble upon this troubled sea of discord.” 


' Just after the Dunciad appeared, it was taken up in the Bookstore by 
Dennis, who, when carelessly dipping into it, came suddenly on the following 
lines: 

‘‘Some have for wits, and then for poets passed; 

Turned critics next, and proved plain fools at last.’’ 


3° 


“By G—d,”’ said Dennis, ‘‘he means me Perhaps what we have said of 


our nembers of Congress may lead some of them to draw a simular conclusion, 


in relation to our remarks. 
‘* When you censure the age 
Be cautious and sage, 
Lest the courtiers ofiended should be; 
ff you mention vice or bribe, 
"Li so pat to all the tribe, 
Each cries— That was levelled at me,” 
his extract is meant to be applied with some exceptions ; and in its fullest 


extent, will certainly apply to but few. 
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It is with much satisfaction that we turn from the barren waste 
of Federal legislation, to contemplate the less extensive, though 
more prolific parliamentary field belonging to the individual states. 

In New-Hampesuire, a law has been passed, by which execition 
for debts under $200 can be issued on confession by debtors—and 
by which debts of $200 and under can be settled by referees. An- 
other law of New-Hampshire authorises justices to issue warrants 
for the arrest of fugdives from justice in other States and their de- 
livery and passage through the State, and to subpcena witnesses in 
that State for trials in another State. 

Massacnuserrs, in addition to the acts heretofore passed, 
relation to divorce, has passed the following:— 

Sec. 1.—That when any married woman shall hereafter be di- 
vorced from bed and board for any of the causes for which by law 
such divorce may be decreed, the Court by which such decree shall 
be passed shall have power to assign to her, for her own use, all the 
personal estate which her husband hath received by reason of the 
marriage, or such part thereof as shall be just and reasonable, under 
all the circumstances of the case; and also such part of the persenal 
estate of the husband as may be necessary for her comfort and for 
the better support of such children of the marriage as shall be as- 
signed to her care and custody, pursuant to law. 

Sec. 2.-—That all promissory notes and other choses in action be- 
longing to the wife before marriage, or made payable during the 
coverture to her alone, or jointly with her husband on account of pro- 
perty belonging to her on debts due to her before the marriage, and 
ve legacies to her and personal property which may have de scended 

o her as heir, or be held for her in trust, or in any other way, ap- 
moist to her inher own right, which legacies, personal property, 
promissory notes, or choses in action shall not have been reduced to 
possession by the husband hefore the libel is filed, on which such de- 
cree may be passed, shall be and remain the sole property of the 
wile so divorced, and she is hereby authorized and empowered to 
bring and maintain actions for the recovery thereof, in the same 
manner as ifshe were a feme sole: P rovided, however, that nothing 
in this act contained shall be construed to make void any attac h- 
ment or seizure in execution of any personal property in the posses- 
sion of the husband, or any lien created by service of process in for- 
eign attachment w biel h shall be made to secure any debt from him, 
if such attachmect shall have been made, or process in foreign at- 
tachment commenced, betore the filing of the libel on which such 
divorce shall be decreed.’ 
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Several other important alterations have been made in the statute 
code of Massachusetts—-for instance, every illegitimate child is made 
an heir to its mother, and the mother heir to the child, where the latte: 
has no lawful heirs. ‘This provision was doubtless the result of Judge 
Parker’s decision in Cooley et al. v. Dewey et al. 4 Pick. 93. The 
law in Massachusetts relating to Real Actions has also been amended: 
Any minister, or other sole corporation, may bring a writ of right or 
writ of entry on the seisin of his predecessor, although barred by lapse 
of time, provided the same be brought within ten years after such pre- 
decessor’s death, resignation or removal. In writs of entry sur ani 
sion, &c. founded on the seisin of remainder or reversion, it will in 
future be sufficient to allege and prove such seisin within thirty years; 
and the demandant need not allege or prove an actual scisin of the 
land. The opinion we entertain of the intelligence of the General 
Court of Massachusetts induces us to believe that the next time 
their attention is turned to this subject, the whole system of real ac- 
tions will be abolished, and that there will be but one limitation 
of time for suing for the recovery of real property. The late amend- 
ment ofthe law of real actions in that State, also provides that co- 
tenants when disseised, may all, or any two or more of them, join 
in a suit for their right of property or possession ; or any one may 
sue alone for hisshare. The following we think a good provision on 
the subject of nutsance 

“ When judgment shall be rendered for the plaintiff in any action 
on the case for a nuisance, the Court may, on motion of the plain- 
tiff, besides the execution for damages and costs, issue a warrant 
to the sheriff, or his deputy, to abate and remove the nuisance af 
the expense of the defendant.”’ Executors and administrators are 
also enabled to prosecute suits for injuries to real property which 
have been commenced by the testator or intestate, and which before 
abated by the deathof the parties. The executor or administrator 
of the plaintiff or defendant dying, may either become a party vol- 
untarily, or be made such by being summoned by the other party. 
Defendants out of the State are to be notitied of suifs in such man- 
ner as the Court may direct. Suits brought by a feme-sole shall not 
abate on her marriage, but the hushand may become party on mo- 


fion. 
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New-Jersey, has passed an act in relation to Bills and Notes, 
which prevides that every notary and justice of the peace on protes- 
ting any bill or note, shall, in addition to the duties before imposed, 
keep a record of the time when, place where, and upon whom de- 
mand of payment was made, with a copy of the notice of non-pay- 
ment, how served, and the time when ; or if sent, in what manner, 

and the time when; and if sent by post, to whom the same was 
directed, at what place and when the same was put into the post- 
office. 

[xpiana.—A Probate Court for each county has been establish- 
ed in Indiana, the judge of which is to be chosen once in seven 
years, and he is authorized to solemnize marriages. When the es- 
tate of any person deceased is declared insolvent, the nett proceeds 
of his real and personal estate are distributed by decree of the Court 
rateably among all the creditors of the estate, with the exception of 
expenses of sickness, funeral, and administration, which are first to 
be paid, and with the exception also of the claims of creditors who 
have a special lien. 

New-York.—According to the late law of New-York, after the 
first day of January next, all endorsers, creditors for money lent, and 
such as have heretofore been considered confidential creditors, and 
entitled to a preference, are to be put on the same footing with busi- 
ness and other creditors. Any person who shal! so assign or convey 
away his property, and it afterwards appearing that he was in bank- 
rupt circumstances at the time, shall be deprived of the benefits, 
of the insolvent act, and the property assigned shall be liable to be 
taken, wherever found for the equal benefit of his creditors, &c. 
Such a law, or one similar, should exist in every State. 

Ruove-Isianp, has also commenced legislating upon the impor- 
tant subject of assignments in trust for the benefit of creditors ; and 
at a late session of the General Assembly the following act was 
passed: ‘* Bett enacted, &c. That the Supreme Judicial Court 
of this State be, and hereby is vested with equity jurisdiction in all 
cases relating to trust estates, created by deeds of assignment for 
the benefit of creditors; with all the powers which Courts of Chancery 
possess and exercise in such cases.” 

Misstssirpt, has provided by statute, that in all cases where there 
is widow or hushand surviving any decedent, whose property would 
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escheat to the State by defect of heirs, the widow or husband, as the 
case may be, shall be entitled to the estate. And has also passed a 
statute providing that when the County and Probate Court shall be 
of opinion, that it will be for the benefit of the estate of a person de- 
ceased, or a minor to sell realinstead of personal estate to pay debts, 
they may authorize such sale, and the estate sold shall be pledged 


for the payment of the purchase money when the sale is on credit, 


in the same manner as if the same had been mortgaged for that 
purpose, 
While the legislature of Mississippi, at their 


last session, were 
actively debating schemes 


of education and iniernal improvement, 
the following law, respecting Runaway Slaves, was passed: ‘* All 
county and corporate towns are offered the use of runaway slaves 


committed to the respective jails, to labour on the streets and high- 


ways, on providing a superintendant and giving security for their safe 
keeping ; the slaves to be secured by a chain and ball, or otherwise 
while at work, and relurned to the jail every mght.” “Annerwt 
Africa lauros,” has been applied to Mr. Wilberforce, but would 
not be very appropriate to the new State of Mississippi.' 

ALABAMa has passed the following act, to repeal in part, and 
part to amend an act defining the liability of endorsers: 


“Sec 1.—Be tt enacted by the Senate and House of Represent- 
atires of the State of Alabama, in General Assembly convened, 
That so much of an act approved January 15th, 1828, entitled 
“An Act defining the liability of endorsers, and for other purposes,” 


as authorises the assignee or endorsee, to maintain a joint action 
against the maker and endorser of any bond, obligation, note, or 
other contracts in writing, be, and the same 1s hereby repealed 
Sec. 2.—And beat further enacted, That that part of the provi- 
sv in the second section of the before-recited act, which requires suit 


' It will apply very well, however, to the hardy sons of Vermont, as is 
shewn by the following anecdote related by the Vermont Patriot: 

Several years since, a slave left the employment of his master in New-York, 
and crossing over into Vermont, hired himself out to some of our Yankee far- 
mers, to turn up as a free man, the soil of the Green Mountains. His master, 
tracing him out, brought an action before one of our Vermont Courts against 
his employer, for the amount of his wages. Several witnesses were brought 
on to prove that the negro was a slave. The testimony of all, however, was 
pronounoed by the Judge to be insufficient. At length the counsel for the 
plaintiff rather indignantly demanded of his honor, ‘* what evidence was nec- 


essary to prove the fact?’ ‘A bill of sale from the Almighty,’’ was th 
comprehensive reply. 
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to be brought to the first Court, shall be construed to be, that suit 
be -brought to the first Court to which the writ can properly be made 
returnable. 

* Sec. 3.—Aad beu further enacted, That suit shall be brought 
on assigned or endorsed obligation, notes or other contracts in wri- 
ting, for the payment of money or other thing, when the balance due 
thereon, does not exceed fifty dollars, within thirty days after the 

said endorsement, unless the endorser or assignor consent in writing 
that a further time may be given to the maker and obligor, unless the 
maker or obligor be absent from the place of his residence, or resi- 
dence unknown, or unless the assignor or endorser require in writing 
the assisnee or endorsee to bring suit immediately after the maturi- 
fy of said bond, note or other instrument in writing, or if endorsed 
after the same become ‘s due immediately thereafter, then and in those 
cases the en ‘orsee or assignee shall commence suit within five days 
thereafter, and no assignor or endorser of any bond, obligation, note, 
or other writing, shall be liable on said assignment or endorsnent, 
unless suits be brought within the time prescribed by this act, or the 
act fo which this is an amendment. 

“Sec, 4.—And be ul further enacted, That when judgment shall 
be recovered, either in the circuit or county courts, or before a jus- 
tice of the peace, by the assignee or endorsee of any assig ‘ned or en- 
dorsed bond, note. or other writing, and writ of fieri facias shall be 
returned by the proper officer no property found, the said assignee or 
endorsee may commence his action against the assignor, or endorser 
on said assignment or endorsment; and the return on said fieri facias 
shall be suflicient evidence of the insolvency of the maker or obligor, 
to authorise a recovery against him on his said assignment or en- 
dorsment. 

“ Sec. 5.—And bi it furthe r enacted, That any right which may 
have accrued under and by virtue of the act to which this is an 
amendment, shall inno wise be impaired by the passage of this act.” 

in the Territory of FLorips a law has been recently enacted, 
respecting marriage, which contains the following section: —** That 
if any person shall marry within the Levitical degrees, he shall be 
subject to a fine of one thousand dollars, one half to the informer, 
the other half to the Territory; and the said marriage shall be an- 
nulled and set aside by any court of competent jurisdiction in the 
Territory; and the court may require the parties to give bond and 
security, that they will not, in future, cohabit with each other, and 
commit them in case of non-compliance: Provided, That nothing 
herein SEN shall be construed to render illegitimate the issue of 


the marriage thus annulled.’ 
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Nortru-Carouina.—We learn from the last No. of the Ameri- 


can Jurist, that the Legislature of North-Carolina has lately made 
the following provisions: 


“ Damages on Protested Bills of Exchange. Every bill of ex” 
change hereafter drawn or endorsed in this State, and which may 
be protested, is to carry interest, not from the date, but from the 
time of payment mentioned in the bill. The damages on such pro- 
tested bill drawn or endorsed in this State, when payable in any 
other part of the United States, except Rovisinns, are made six per 
cent. on the principal; when payable in any other part of North 
America, or the islands thereof, except the North West Coast, or 
in the W est India or Bahama Islands, ten per cent; when payable 
in Madeira, the Canaries, the Azores, the Cape de Verd Islands, 
Europe, or South America, fifteen per cent; when payable in any 
other part of the world, twenty per cent. 

“* Limitation of Writs of E and Bills of Review. Writs 
of error for matter of fact, and bills of review and petitions for re- 
hearing in equity, must be brought within five years from the passage 
of the act, or from the time of “judgment rendered. The rights of 
infants, femes coverls, and persons non compoles mentis, are saved 
for three years after their disabilities are removed. 

“* Dower in Equilies of Redemption. ‘The widow of any person 
dying seised of an equity of redemption, or other equitable or trust 
estate in fee, shall be entitled to dower therein, subject to the in- 
cumbrances, 

“ Digest of the Law of Executor and Administrator. The Gov- 
ernor is authorized to appoint two competent persons, commissioners, 
“to revise, digest, alter, and amend all the statute and common law, 

force in this State relating to executors and administrators, and 
also to revise, digest, alter, and amend so much of the statute and 
common law concerning heirs, devisees, and creditors of deceased 
person’s estates, as shall be properly connected in the opinion of said 
commissioners, with the law relating to executors and administrators, 
so as to form a code or system on the title of executors and admin- 
istrators, which shall be founded on principles of justice, and suited 
to the true policy and present situation of this State.’ 

“* Divorce and Alimony. The superior courts of law are to ‘have 
jerisdiction of all applications for alimony, as well as those for divorce, 
or for divorce and alimony.’ In eases entitling a woman ‘ to claim 
a divorce from bed and board or an allowance of alimony,’ the court 
may decree alimony only, if no more be demanded, to continue as 
long as justice requires it. The wife of any man who becomes an 
habitual drunkard or spendthrift, may claim alimony, to be decreed 
by the court. His property is still liable for just ‘claims against 
him up to the period when alimony shall be granted. The etlect of 
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the decree ‘shall be to secure tothe wife any property which she 
may subsequently acquire either by her own labor, gift, devise, or op- 
eration of law,’ unless the court decrees otherwise.” 

Kenrucky has passed a law more effectually to coerce the payment 
of money officially collected—by sheriffs, constables and lawyers. 
This law enacts, ‘that whenever any alforney shall have collected 
money upon a judgment recovered in any court, and fails to pay over 
the money, upon demand at his residence, the court shall enter a 
rule against him, to show cause, why he should not be suspended 
from practice, and on the return of the rule, if it shall appear that 
the attorney has collected, and fails or refuses to pay over the money, 
the court shall suspend him from practice for twelve months and until 
he does pay over the money; and if such attorney shall presume to 
practice in any other Court during his suspension, he shall wholly 
forfeit the privilege of an attorney.”? ‘These proceedings are to be 
barred after two years from the time the money is collected—and 
the act is prospective only. 


CONSPIRACY AND REVOLT OF SEAMEN. 

By the twelfth section of the act of Congress of 1790, Ch. 36, 
it 1s provided that “ if any seaman shall confine the master of any 
ship or other vessel, or endeavor lo make a revolt in such ship ; such 
person or persons, &c. shall be imprisoned not exceeding three years, 


> It has been decid- 


and fined not exceeding one thousand dollars.’ 
ed in relation to this provision, that an endeavor to make a revolt is 
an endeavor to excite the crew to overthrow the lawful authority and 
command of the master and officers of the ship. That it is, in effect, 
an endeavor to make a mutiny among the crew of the ship, or to 
stir up a general disobedience or resistance to the authority of the 
officers of the ship. (U States v. Smith, 1 Mason, 147.) In an- 
other case where the question was brought before the Supreme 
Court of the United States, the Court held ** that the offence con- 
sists in the endeavor of the crew of a vessel, or any one or more of 
them, to overthrow the legitimate authority of her commander, with 
intent to remove him from his command, or against h's will to take 


possession of the vessel, by assuming the government and navigation 
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of her, or by transferring their obedience from the lawful commander 
to some other person.” (U. States v. Kelly, 11 Wheaton, 417.) 
This definition, it seems, includes those cases where seamen con- 
spire together not to do duty, so as to compel the master to yield to 
their wishes, in respect to the navigation, or course of the voyage, 
or the exercise of his proper functions, as commander. (U. States v. 
Heimme r, 4 Mason. ) 

At the late term of the U. S. Circuit Court, in Boston, five men 
were indicted for a conspiracy and revolt on board a brig called the 
Apthorp, while lying in Boston harbour. We copy froin the Bos- 
ton Courier the facts of this case, and the opinion of Judge Story. 

‘““It appeared by the evidence produced on the part of the gov- 
ernment that these men shipped at Charleston in June last for two 
or three ports in Europe, and a final port of discharge in the United 
States. The Apthorp arrived in Nantasket Roads from St. Ubes, 
on the 13th October. Previous to arrival, through the medium of 
a pilot-beat, the captain (Boden) received directions from the own- 
ers not to enter the harbour, but to proceed with her cargo directly 
to Alexandria ,which directions a communicated to ais mate and crew, 
and prep: ared to comply with. Subse que ntly, considerations connect- 

ed with his bealth induced bene to anchor in the Roads and proceed to 
this city, where he was discharged by his employers, and a new 
captain (Lord) appointed to the command, The mate (Barker) 
and the four men indicted with him chine d ae ding on a new 
voyage, and were immediately arrested for the offence charged, 

No) conspiracy against the auth rity of the Sites One of the men 
(Lee) examined the shipping paper, and said his contract was with 
ca} itain Boden only, and that he could not be compelle -d to proceed, 
iu which the other three acquiesced. The mate acted, as it ap- 
peared, for himself alone, and without conference with the crew.-- 
Judge Story instructed the jury, upon the proper construction of a 
ship’s paper, that a change in the commander may be made for sat- 
isfactory reasons, the change making no difference with the con- 
tracts of the men, which are withthe vessel. |The port of destina- 
tion is not necessarily the port of discharge; to make it a port of 
discharge, some portion of the cargo must be unladen, and although 
only a portion, it is enoug h as regards the crew, who ship t to a port 
f dise harge, and are bound to go to that t port. But when the ship- 
ment is made to a port of final dischareg ', they may be carried from 
port to port, and the port where the * st portion of the cargo 1s 
unladen is also the port for the discharee of the crew. In 
the present case, it was not sufficient that the vessel had arrived in 
the outer harhour of Rostoi . for the owner had the right to send her 
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to Alexandria, and the crew were bound till the arrival at the fine! 
port of discharge. Upon the defence Judge Story remarked that a 
common understanding, persisted in for a common purpose, to ac- 
complish a common object, was an endeavor to commit a conspiracy 
of the kind charged. ‘That these men knew the captain would be 
discharged, and a new captain would be appointed previous to their 
refusal; that they were tovether four and twenty hours ¢ rive his 
abseuce, and before his arrival with the new captain, and 

common refusal to proceed, it must be inferred whether 

any collusion between the men; whether they were si! 

came on board. If then each man answered for himself, a: 

out any intention to affect others, there was no common object, and 
neither of the men was guilty of the offence. An absolute refusal 
to a positive command is not necessary, but it was a necessary in- 
ference taat captain B iden, after res aemng his authority did not put 
the question to > thy crew without t} isent of captain Lord; there- 


fore after refusal to ob y an order it was not nec ssary so give it 


\ combination not to do duty isa revolt ; entering into a plan to 
produce such an object ts an endeavor to promote a revolt. With 
respect to the case of the mene, it was in some degree difierent from 
that of the men, it appeared that he did not act with them, that his re- 
ply was always equivoe - and that it was only when pressed for a 
direct answer that he made a positive refusal. Ifthis was done by 
himself without intention to influence them, or without any former 
connection with them, then he was not guilty. But the jury must 
examine his cunduct, as an officer’s disobedience was more injurious 
thaa that of the men: if, however, he was considered as acting alone 
for himself then he would not be convicted.” 


The Boston Gazette of October 19, contains two other trials, 
the same Court, of a similar nature. The first is the United States 


Haynes, &c. in which Haynes and five other seamen of the ship 
Plato were charged with the offence of endeavoring to make a revolt 
in the ship. 


“it appeared that the ship several months since 


sailed a short 
distance from Boston, under 


the command of Capt. Thomas Dim- 
mick; that she returned in a few hours to Nantasket Roads, in con- 
sequence of a violent sickness of the master. A new master, C apt. 
Charles Knapp, was appointed, but the seamen refused to serve un- 
der him, alleging that the ‘y had not shipped under him—a part re- 
turned to their duty, but the remainder of the crew, the persons i 

dicted, obstinately refused. When ordered to hoist the anchor, 
they refused, and went forward in a body; when the new Captain 
wave orders for those disposed to go to their duty to go on the ni 
board side, and those otherwise disposed to go to the larboard side, 


the prisoners went towet he r on the larh ard site of the vessc].—- 
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When arrested and brought before the District Judge, they one and 
all persisted in the refusal to go the voyage, a lthou gh the law was 
explained to them by the Judge; and they were informed, that the 
change of master bei ing from “necessity, did not release them from 
their obligation, His Honor Judge Story charged the jury fully on 
the law and evidence, and instructed them that, if the testimon Ys 
which was unimpe ached and uncontradic ted, should be believed, the 
case was fully made out, and the prisoners s, not being released from 
their obligation bythe substitution of the new master under the cir- 
cumstances of the case, had combined together to resist the lawful 
orders of the maste r—consequently they had been guilty of the of- 
fence for which they had been indicted. The jury returned a verdict 
of guilty against all the prisoners, and the Court sentenced them to 
pay a fine ‘of five dollars each, and suffer sixty days imprisoment.”’ 


The other case was the case of an attempt to cause a revolt on 
board the ship Ganges. 


om appeared that a part of the crew, among whom were the pris- 
oners, when the vessel was about departing on “her veyage from Bos- 
ton, in July last, refused to do duty and to get the ship under weigh, 
unless the cap tain would promise them that they shonld have a fore- 


noon’s watch below. It was testified by the pilot that this was an 
unreasonable request for the crew to make, and an improper one fot 

the master to accede to. The case was submitted without argument, 
and the jury, after instruction from the Court, returned a verdict of 
guilty against all the defendants, two of whom were sentenced to pay 
a fine of five dollars each, and to suffer imprisonment for sixty days.— 
The other two, in whose favor there were several mitigating circum- 
stances, were sentenced to pay a fine of two dollars each, and to suffer 
ten days imprisonment, ‘The Court, in passing sentence in both 
ihe above cases, observed to the prisoners, that the statute author- 
ized the infliction of a fine of one thousand dollars, and an imprison- 
ment of three years; but that they had de alt with them in mefey 

in hopes that it would have a salutary effect.’ 
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DIGEST OF LATE ENGLISH CASES, 
AT COMMON LAW. 
| CONTINUED. | 
Insurance.—1. Action on a policy, whereby the ship was valued 
at 2,000/. The ship was stranded, and evidence was given that it 
would have cost 1,450/. to repair her, and that when repaired, she 
would not have been worth that sum. Held, that the question, 
whether the loss be partial or total, is the sauie whether the policy 
be valued or open; the only difference being that, in the latter case, 
the value must be proved; Held also, that the present was a total 
loss, “And” (per Lord Tenterden C. J.) ‘a total loss ought there- 
fore to be paid for, and that is the sum agreed upon as the value of 
the ship date the value of the materials saved.””— Allen v. Sugrue, 
B. & C. 561. 
2. Assumpsit on a policy or the life of the Duke of Saxe Gotha. 
7. defence was, that proper information of the Duke’s state of 
ealth had not been given. Held, that the -question for the jury 
was, whether there were any facts material to be known which were 
not mention: “| to the assurers; and not whether any facts material 
in the opinion of the party giving the information were kept back: 
in other words, that the m: ateriality is to be determined by the real 
state of the facts, and that it is not enough to say that the informa- 
tion was bona fide. —Lindenau v. Desborough, 8B & C. 586.— 
(Vide Steam Boat.) 


Label.—-1. A communication, as to the character of a servant, 
containing a charge of robbery, is prima | fucte priviles ged, though 
volunteered by the former master; but it is for the j jury to conside rr, 
whether the communication was made bona fide, or from ill will to 
the servant. The jury having found for the plaintiff, the court re- 
fused to interfere; and per Littledale, J. “1 should not perhaps 
have come to the same conclusion, but I think the verdict ought not 
to be disturbed.’’—Patlison v, Jones, 8 B. & C. 578. 


2. [t is no defence to an action for libel, that the libellous matter 


was communicated tothe defendant by a third person, and that the 
informant’s name was published at the same time with the libel.— 
De Crespigny v. Wellesley, 5 Bing, 392. 

[t seems doubtful whether sucha defence would be good in an ace 
tion for slander. ‘The following expressions were used by Best C. 
. “We do not hesitate to say, that even if we were to admit, what 

e beg not to be considered as admitting, that, in oral slander, when 
a man at the time of his speaking the words, names the person who 
told him what he relates, he may plead to an action brought against 
him that the person whom he names did tell him what he related,— 


such a justification cannot be pleaded to an action for the republica- 
tion of a libel. 
19 
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3. The libel, as stated in the declaration, was to the effect that 
the plaintiff, a justice of the peace and chairman of the finance: 
committee for the county of Warwick, had in the latter capacity 
audited accounts containing items toa large amount, for the nominal 
purpose of furnishing lodgings, &c. for the judges, but which expen- 
diture was really for the accommodation of the magistrates; with an 
inuendo, ‘ there by meaning that the plaintiff had conducted himself 
corruptly, unduly, improperly, in his office of justice of the peace.” 
The jury found for the plaintiff, but judgment was arrested on the 
ground that the matter stated was not libellous, it being held that a 
verdict would cure a case defectively stated, but not a defective case 


— Adams v. Meredew, 2 Y. & J. 417 


Lien.—If a partner or joint adventurer become bankrupt, his as- 
signees can obtain no share of the partnership effects or proceeds of 
the adventure, until they satisfy all that is due from him to the part- 
nership or in respect of the adventure. In the present case, the 
bankrupt’s share had been separated from the rest and marked with 
his initials, but the custom being to detain the shares till the due pro- 
portion of the disbursements had been paid, this was held to be merely 
a qualified appropriation not divesting the lien.—Holderness v. 


Shackles, 8 B. & C. 612. 


Money Paid.—A payment of ground rent by the occupier, made 
under the apprehension of distress, is compulsory, although the ground 
landlord allows the occupier time for paying it. ‘The occupier is en- 
titled to deduct such payment from the next rent becoming due to 
the mesne landlord, though not due at the time the payment was 
made; and the occupier having tendered the balance remaining due 
after such deduction, was held entitled to maintain case for an ex- 
cessive distress against the mesne landlord who refused to accept 
the balance, and subsequently distrained for the whole rent so becom- 
ing due.—Carter v Carter, 5 Bing. 406. 


Mortgage.—Mortgage with power to enter and sell if the money 
not paid on a certain day. The mortgagor continuing in posses- 
sion, held that the mortgagee may bring ejectment without notice te 
quit, or demand of possession.—Dve dem. Fisher v Giles, 5 Bing. 
421. 


Notice.—The 4 Geo. 4. c. 95. s. 87. (relating to statute work 
on roads) authorizes an appeal, provided notice of such appeal be 
given within six days after the cause of complaint shall arise. Held, 
that the cause of complaint does not arise until a copy of the order 
complained of is served, and that the six days are to be computed 
from the service and not from the making of the order.—Rez v Just. 


of Lancashire, 8 B. & C. 593. 
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Notice of Action.—The plaintiff whilst occupied in spreading 
beach and s ingle for the purpose of making a road in the parish of 
W., was asked by the defendant, the fenreeve of the parish, by 
whose authority he was so employ. dd. The plaintiff answered, by 
the authority of the magistrates; but showed no warrant or order; 
whereupon the defendant, after fruitle ssly warning him to desist, 
carried him before.a magistrate, who refused to receive the com- 
plaint. Held, that as the defendant thought he had a right to ap- 
prehend the plaintiff, and was not actuated by malice, he was entitled 
to notice of action under 7 & 8 Geo, 4. c, 30.—/V right v. Wales, 
® Bing. 336. 

Owmission.—In the obligatory part of a bond the word pounds was 
left out, the penalty being merely described at 7,700, without any 
species of money being mentione ds but the bond was conditioned for 
the payment of divers sums properly described. Held, that the omis- 
sion was not material.—Coles v Hulme, 8 B.& C. 568 


Pleading.—Trespass for breaking and entering, ejec age. &e. 
Defendants justified under an elegit on a judgment recovered against 
John E. P. Dormer, Lord Dormer. Replication that the said Lord 
Wormer being se ined lor life by indenture before the judgment demis- 
ed tothe plaintiff. The defendants craved oyer of the indenture, m 
which Lord Dormer was deseribed without the christian name of 
John. Demurrer to the replication, and Held, that it was not in- 
cumbent on the plaintiff to show in his replication the commencement 

Lord D’s estate, as both plaintitf and defendant claimed under 
him; and that as the word ‘ said”’ identified the person, the variance 
in the names was immaterial; and that, as the lease set out in the 
replication shewed that Lord D. at the time the judgment was ob- 
tained had no interest in the premises the plaintiff was entitled to 


recover. — Chatfield v. Parker, 8 B. & C. 543. 


Posimark.—To prove that a letter dated in 1824 was really sent 
nu: 1825, the postmark was appealed to. The C. J. who tried .the 
cause offered to send to the post-office for a clerk to prove the niark, 
but this was not insisted upon, and the jnry declared themselves sat- 
ished from the mark that the letter was sent in 1825, and gave their 
verdict accordingly. A new trial was applied for and refused, on 
the ground principally of the objection having been waived at the 


time. The main point was not decided. Abbey v. Lill, 5 Bing. 
299. 


Power of Altlorney.—Assumpsit by assignees of a bankrupt on a 
policy. ‘The bankrupt and the defendant were members of a mutual 
tnsurance club, each member of which had a ship insured therein, 
and a power of attorney was executed by all the members appoint- 
ing certain persons their attornies to execute policies, by virtue of 
which they signed each policy with the names of all the members, ex- 
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cept that of the owner of the ship insured. Held, that such power 
required but one stamp.—Allen v. Morrisson, 8 B. & C. 565. 

Practice.—1. The defendant, a fore ail was arrested on an 
affidavit (by the plaintiff as liquidator, leg gally appointe 2d by the law 
of France, of the estate of V. and T. late ly trading at Paris) stat- 
ing that the defendant was indebted to the plaintiff as liquidator, &c. 
The bail bond was cancelled, on the ground that it did not appear 
by the affidavit, that a liquidator is by the law of France entitied to 
sue oe v. Mars, 8B. & C. 638. 


Issue was joined upon demurrer to a plea in abatement. Judg- 
ment of non pros was signed by the defendant in consequence of the 
plaintiff’s omitting to enter the issue ipon record. Ffeld, that the 
defendant was not entitled to the costs of judgment.—Micklain v. 
a 8 B. & C, 642, 

The defendant being under the terms of re joining issuably, may 
es puis darrein continuance. — Br yant v. Perring, 5 Bing. 414 


An agreement was executed, and was to be left with a third 
ne The defendant frau dulently procured possession of it and 
made affidavit that it was lost or de stroyed, and that it had never 
been stamped. It appeared, however, by letters of the defendant, 
that the agreement was in existence, and the plaintiff made affidavit 
that he meant tohave it stamped; upon which the court ordered the 
defendant to produce it if he had it, and, if not, to produce a copy in 
his possession to be taken to the stamp-ollice; and that, if the copy 
could be stamped, the defendant should be precluded from producing 
the original to defeat it—Bousfteld v. Godfrey, 5 Bing. 418. 

5. In the Exchequer, when the proceeding is according to the au 
cient practice by ventre and distringas, personal serv ice of the venir 
is not required. Service at the dwelling house is sullicient.—Aewy 

Sumner, 2 Y.& J. 405. 

A nonsuit eannot be entered on a valid objection taken at (he 
trial but not reserved.—Alathews v. Smith, 2 VY. & J. 426 

Steam Boat.—The agent had been directed not to insure agams! 
marine risks; but he did not mention this to the assured, and thei 
contract was general; though by the actual policy the risk was sus- 
pended while the vessel was at sea, The policy, however, was never 
delivered to the assured. Held, that the assured were not bound 
by the exception. 

The property insured was a steam-boat, and was lost by fire at 
sea. The court of session held, that the general insurance against 
fire did not apply to the risk of fire on board steam-boats at sea. 
but this opinion was overruled in the Lords, though the judgment 
was confirmed on the grounds stated above. —Paitison v. Mills, | 
Dow, 342. (Inthe House of Lords, on appeal from the Court of 
Session in Scotland.) 
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Sham Plea.—Declaration on two bills of exchange due the oth 
and 6th December, 1828. Plea, judgment recovered on the same 
bills in the Michaelmas Term preceding. Plaintiff treated the plea 
as a nullity, and signed judgment on the ground of its being false on 
the face of it; and a rule for setting aside the judgment was dis- 
charged by the court.—Vere v. Carden, 5 Bing. 413. 

Sheriff.—The execution creditor authorised the bailiff to quit pos- 
session, the debtor consenting that he might return at any time and 
sell. At the end of some menths the bailiff reseised, and gave no- 
tice of sale. Before the sale, another ft. fa. was delivered to the 
sheriff, to which he returned nulla bona. ‘The second creditor sued 
and recovered for a false return. Held, that the sheriff, who had 
previously paid over the proceeds of the sale to the first creditor, 
was entitled to recover them, no proof being given that the sheriff, 
when he paid the money, was acquainted with the misconduct of the 
ofhcer; it being held, that, as between the creditor and the sheriff, 
the act of the officer in quitting possession by the creditor’s authori- 
ity, was not to be considered as the act of the sherifl._—Crowder v. 
Long, 8 B.& C, 598. 

Statute of Frauds.—The defendant in consideration of plaintiff’s 
entering into a bond of indemnity, promised to indemnify him. Held, 
that the promise was binding without writing.— Thomas v. Cook, 
8B. & C. 728. 

Taxes.—The collector went to the plaintiff’s house in his absence 
and demanded certain sums due for the assessed taxes and land tax. 
The servant informed him that the plaintiff was not at home, but he 
entered the house and distrained for the amount. Held, that there 
ought to be a reasonable time between a demand, made like this, 
inthe absence of the defaulter, and the seisure, and the plaintiff 
having obtained a verdict in trespass, the Court refused to disturb 
it.—Gibbs v. Stead, 8 B. & C, 528. 

Tvover.—The charterers of the plaintiff’s ship for three voyages, 
on her return from the first, removed the anchors and cables to the 
defendant’s wharf; and soon after the ship was seised upder an 
Admiralty warrant and sold. ‘T'wo days before the sale the plaintiff 
demanded the anchors and cables from the defendant, who refused 
to give them up; and thereupon the plaintiff brought an action on 
the case for an alleged injury to his reversionary interest; contend- 
ing, that if the anchors and cables had been left on board and sold 
with the ship, there would have been a surplus, and that his revis- 
ionary interest was injured to the extent of that surplus. There 
was a count in trover for the anchors and cables. Held, that 
neither would lie; there being no injury to the reversion, and the 
plaintiff not being entitled to the possession of the anchors and ca- 
bles.-—Ferguson v. Christall, 5 Bing. 305. 
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LATE AMERICAN DECISIONS. 


A friend and correspondent in Plymouth, ( Mass. ) has favored 


us with the minutes which he took at a late law term of the Mas- 
tachusetts Supreme Court, held at Plymouth, for the counties of 
Piymouth, Bristol, Barnstable and Dukes. We have bxtracted 
from them the following: 


Commonwealth vy. Chace.—Indictment for stealing fourteen tame 
doves, property of Benjamin Williams. It appeared from the tes- 
timony of B. Williams, that he had in his out buildings dove houses, 
in which he reared doves, aud used them for food: that the doves 
iwentioned in the indictment occupied these houses and were.claimed 
by said Williams as his property: that he took care of them: fed 
thei as regularly as his bara-door fowls; that they would come to 
be fed when calle d, and eat the grain given them, close to his feet, 
and between his legs. There was also evidence tending to shew 
that the defendant shot the doves and used them for food—ani- 
mo furandi: and upon this evidence the defendant’s counsel contend- 
ed that the doves were not so far the property of the said Williams, as 
to be the subject of larceny, but instructed the jury, that if they ~~ 
lieved the testimony of Williams in relation to said doves, and a 
so that they were taken with a felonious intent, they ought to & 
him guilty,—and so the jury found. And now on motion by the 
defendant for a new trial, the court said there were some authorities 
tending to shew that larceny might be committed in taking doves 
from a dove-cote, and they were not disposed to controvert this 
principle—yet, as these animals were ferw nature, and though in 

some degree dome sticated, they still retained a portion of the orig- 
inal wildaess of their characte r; and as it did not appear, in this 
case, that the doves were in the enclosure, or under the immediate 
control of the owner, a new trial was granted, 

Joy and others v. Sears.—On the 11th of August one Lovell 
made a bill of sale of one eighth part ofa vessel at sea to the plain- 
tit, and delivery could not be made at that time in consequence of 
the absence. ‘The vessel was on a coasting voyage, and was ex- 
pected then next to arrive at Boston, but instead thereof arrived at 
Hyannis, where the other owners resided, and from whence to Nan 
tucket, the plamtilf’s residence, was a regular packet communica- 
_ three times a week. The vessel remained at Hyannis seven 

lays and then sailed for the Eastward, and possession under the 
bil of sale was not taken until forty twe days after its date. The 
vessel returned on the 16th of September, was attached as Lovell’s 
property onthe 18th, and replevied in this action on the 23d. There 
was no evidence tending to shew that plaintiff had any knowledge 
of her being at Hyannis before he took possession, as she was not 
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expected to have arrived there. The defendant contended that 
plaintiff had not used due diligence in taking possession, and that 
they should have had an agent at Hyannis. ‘The court were of 
opinion that the foregoing facts did not constitute any negligence on 
the part of plaintiffs, and that plaintiffs’ title was , vod under their 
bill of sale against the attaching creditors. 


JUDICIARY INTELLIGENCE 

‘Tennessee Jupiciary.—In the House of Representatives of 
‘Tennessee, on the 14th Oct. a report was made by a special com- 
mittee, appointed to inquire into the conduct of Nathaniel W. Will- 
iams, one of the Judges of the Cireuit Courts of Law and E quity. 
‘They had examined a number of witnesses, and, from the testimony 
before them, reported that Judge W. had been guilty of high crimes 
and misdemeanors. The specifications in the report are nine, refer- 
ring to the Judges having fraudulently and privily taken the ac- 
knowledgment of a deed by a married woman; having given conflict- 
ing decisions on points of law, as he was biassed by personal mo- 
tives; allowing political considerations to sway his judgment; ne- 
electing to hold courts, to the prejudice of suitors; and expressing in- 
temperate opinions in a capital case, which might subsequently have 
been tried by himself. The Committee reported a resolution that 
seven managers should be appointed to prepare articles of impeach- 
ment, and conduct the same before the Senate, on the part of the 
House of Representatives. The consideration of the report was 
postponed to the 17th, and the report ordered to be printed. A _ re- 
consideration was moved on the 15th, the object of which was to 
make public all the testimony taken before the Committee. The 
motion, however, was lost. 


LITERARY INTELLIGENCE. 

AMERICAN Jurist.—No. IV. of this work for October last was 
received a day too late to be announced in our last No. Its con- 
tents are as follows:—-I. Rights of Municipal Corporations; II. 
Conflict of Laws; IIT, Day’ s Connecticut Reports; IV. Question of 
Insurance; V. Literary property; VI. Obstructions to National 
Legislation; VII. Ordeals; VII. Wendell’s Reports; 1X. Im- 
provements on land; X. Chancery Jurisdiction; Digest of recent 
Decisions; Intelligence, Ke. 

Carotina Law Journat.—Proposals have been issued for the 
publication of a new (Quarterly at Columbia, S. C. to be entitled the 
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Carolina Law Journal. and to be edited by Messrs. M’Cord and 
Blanding. The work is to be it octavo form, at-five dollars per an- 
num, payable on the delivery of the first number. The editors say, 
they ‘‘ do not intend tire work exclusive! y for Lawyers, but hope to 
furnish matter which will interest the intelligent re vader of every pro- 
fession and calling, who feels an interest in the great meral and po- 
litical concerns of society.” 


Law of Partnership.—Our correspondent who has favored us 
with several articles unfolding the doctrines belonging to some of the 
principal divisions of the Law of Partnership, has been so much oc- 
cupted with his professional avocations that he has not yet completed 
his disquisitions according to the planhe proposed. His next No. will 
relate to the right of one partner to bind the firm by Deed; and 
we are happy to say that he will be able to furnish us with it for the 
next number of our work. 


DEATH OF JUDGE WASHINGTON. 
We have to perform the melancholy duty of recording in this num 
ber of our work the death of Mr. Justice Wasuineron of the 
Supreme Court of the United States. This venerable individual 


od 


See 


and enlightened and experienced Judge died at the Mansion House 
Hotel, in Philadelphia, on the 26th ult. in the 68th year of his age. 


The following brief sketch of his life and character which, it is clear, 
was written by one who knew him personally, and who justly ap- 
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preciates his private virtues and the services he has rendered his 
country, we have copied from the Boston Daily Advertiser:— 
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The death of Mr. Justice Washington is an event, which cannot but cast a 
gloom upon all the real friends of our country. Le was born on the 5th of 
June, 1762, and was of course now in the 68th year of his age. It is well 
known that he was the aephew, and we have a right to say the favorite ne- 
phew of President Washington. The latter bequeathed to him by his will his 
celebrated estate on the Potomac, Mount Vernon, which was the residence of 
this great Patriot during the most brilliant periods of his life, the delightful re- 
treat of his old age, the scene of his dying hours, and the spot, where by his own 
order his ashes now repose in the same tomb with his ancestors. ‘To him also 
President Washington gave al] his valuable pubiic and private papers, as a proof 
of his entire confidence and attachment, aud made him the active executor of 
his will. Such marks of respect, from such a man,—the wender ef hisowa 
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age, and the mode! for all future ages,—would alone stamp a character of 
high merit, and solid distinction, upon any person. ‘lhey would constitute a 
passport to pablic favor, and confer an enviable rank fur beyond the records 
of the herald’s otiice, or the fugitive honors of a title. 

[t is high praise to say, that Mr. Justice Washington well deserved suc h 
confidence and distinction. Nay more. His merits went far beyoad them. 
He was as worthy an heir as ever claimed kindred with a wo: thy ancestor. 
He was bred to the law in his native State of Virginia, and arrived at such 
e irly eminence in Nis p' ofession, that as long ago as i 798, be was selected by 
President Adams as a Justice of the Supreme € ourt wpon the decease of the 
late Judge Wilson, of Penn. For thirty-one years he ‘as held that important 
station with a constantly increasing reputation and usefulness. few men, in- 
deed, have possessed higher qualifications for the oflice, either natural or ac- 
quired. Few men have left deeper traces in their judicial career of every 
thing, which a conscientious !udge oughtto propose for his ambition or his 
virtue, or his glory. Mis mind was solid, rather than brilliant: sagacious and 
searching, rather than quick or eager; slow, but not torpid; steady, but not 
unyielding; comprehens sive, and at the same time cautious; patient in inquiry, 
forcibie in conception; clear in reasoning. tle was by original teunperament, 
mild, conciliating, and candid; and yet was remarka ble for an uncompromis- 
ing firmness. Of him it may be truly said, that the fear of man never fell upon 
him: it never entered into his thoughts, much less was it seen in his actions. 
In him the love of justice was the ruling passion—it was the master spring of 
all his conduct. He made it a matter of conscience to discharge every duty 
with scrupulous fidelity, and scrupulous zeal. It mattered not, whether the 
duty were small or great, witnessed by the word, or performed in private, 
every where the same diligence, watchfuiness, and pervading sense ef justice 
were seen. "There was about him a tenderness of giving otfence, and yet a 
fearlessness of consequences in his oficial character, which 1 scarcely know 
now hew to portray. Jt was arare combination, which added muc h to the 
dignity of the bench, and m: ide justice itself, even when most severe, soften 
into the moderation of mere y. Itgained confidence, when it seemed least to 
seek it. It repressed arrogance by overawing or confounding it. 

To say, that as a ludge he was wise, imparti ul, and honest, is bui to attri- 
bute to him those qualific atious, without which the honors of the bench are 
but the means of public disgrace, or contempt His honesty was a deep vital 
principle, not measured out by worldly rales. His impartiality was 4 virtue 
of hia nature, discip'ined and instructe 1d by constant reflection upon the infiruit- 
ty, and accountability of man. lis wisdom was the wisdom of the Law, 
chastened and refined and invigorated by study, guided by experience, dual 
ling little on theory, but constantly enlarging itself by ac lose survey of prin- 
ciples 

He: was a learned Judge. I do not mean by this, that every day learning, 
which may be gathered up by a hasty reading of books and cases. But th: it, 
which isthe result of long continued, laborious services und comprehensive 
studies. Ife read to learn, and not to quote, to digest and master, and not 
merely to display. Ue was not easily satisfied. If he was not as profound 
as some, he was more exact than most men. But the value of his learning 


was, that it was the key-stone of all his judgments. [le indulged not the 
rash desire to fashion the law to his own views; but to follow out its precepts 
with a sineere good faith and simplicity. Hence he possessed the happy fac- 


ulty of yielding just the proper weight to authority, veither on the one hand 
surre indering himself blindfold to the dictates of other ‘udges, nor on the oth- 
er hand oy erruling settled doctrines upon his own private notion of policy @ 


Justice. 
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Tn short, as a Magistrate, he was exemplary, and able, one whom all may 
reverence, and but few may hope to equal. 

Put after all, it is as a man, that those, who knew him best, will most love 
to contemplate him. ‘There was a daily beauty in his life, which won every 
heart. He was benevolent, charitable, aflectionute and liberal in the best 
sense of the terms. J’e was a Christian, fall of religious sensibility, and re- 
ligious numility. Attached to the Episcopal church by education and choice, 
he was one of its most sincere, but unostentatious friends. H'e was free from 
bigotry, as any man; and at the same time, that he claimed the right to think 
for himself, he admitted without reserve the same right in others. He was, 
therefore, indulgent even to what he deemed errors in doctrine, and abhorred 
all persecution for conscience sake. Put what made religion most attractive 
in him, and gave it occasionally even a sublime expression, was its tranquil, 
cheerful, unobtrusive, meek and gentle character. ‘There was a mingling of 
christian graces in him, which shewed that the habit of his thoughts was fash- 
ioned for another and a better world. Of his particular opimions on doctrinal 
points, it is not my intention to speak. Such as they were, though good men 
may differ. as tu their correctness, all must agree, that they ‘breathed the 
spirit of an inquisitive christian. 

If'e was a real lover of the Constitution of the United States; one of those, 
who assisted in its adoption, and steadily end uniformly supported it through 
every c range of its fortunes. He was a good old fashioned Federalist, of the 
school of the days of Washington. Tle never lost his con ifidence in the polit- 
ical principles, which he first embraced. Le was always distinguished for 


moderation in the days of their prosperity, for fidelity to them m the days of 
their adversity 

| have not said too much, then, in saying, that such a man is a public loss. 
We are not, indeed, called to r.ourn over him, as one, who is cut off prema- 
turely in the vigor of manhood. We was ripe in honours. and in virtues.— 
Put the departure of such a man severs so many ties, interrupts so many de- 
lights, withdraws so many confidences, and leaves such an aching void in the 
hearts of friends, and such a sense of desolation among associates, that while 
we bow to the decree of Providence, our griefs cannot but pour themselves 
out in sincere lamentations. Ss. 

The following resolutions were passed by the members of the 
Philadelphia Bar, at a meeting held on the day following the death 
of Ju dge Washineton:— 

The members of the Rar of Philade'phia having heard that the How. Pusu- 
Rop WasHINGTON, a Justice of the Supreme Court of the United States, 
and the Judge of the Circuit Court of the United States for this District, died 
in this city yesterday afternoon— 

Rx SOLV ED, ‘hat this lamented occurrence leaves our country to deplore 
the loss of an ab le, experienced and faithful functionary, and ourselves deeply 
to regret a wise and instructive guide, a brilliant ornament to our profe ssional 
ranks, and a beloved companion in social intere ourse. 

Reso.ivepn, ‘That in order to evince our sense of this public and private 

calamity, and as a tribute of respect to the memory of a man long and uni- 
versa lly cherished and admired, the members of the Par of 1 hiladelphia will 
wear mourning on the left arm fer thirty days. 

On motion of Mr. J. R. Ingersoll, it wes ordered that a committee be ap- 
pointed to express to the family of Judge Weshington the affection of this 
Bar for his memory, and their deep regret for his loss, and that the same com- 
mittee be authorised to take order in regard to such other measures as they 
may deem expedient to convey these sentiment to the pubtic. 


Hor. Linney, Secretary. KR. RAWLE, Chairman 
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TO THE PATRONS OF THE 
LAW INTELLIGENCER AND REVIEW. 

As the present number of this work concludes the 
year, and completes the first volume, it is accompa- 
nied with a (itle page and table of contents for all 
the numbers. 

When the work was commenced, it was uncertain 
whether it would be continued beyond the present 
year ; but so flattering has been its reception and so 
encouraging the assurances which have been receiv- 
ed from professional gentlemen, in different States, 
of their exertions to extend its circulation, that the 
Editor has been induced to continue it for another 
year. ‘The Editor has been at much pains and con- 
siderable expense, in making such arrangements as 
will enable him to give to the profession early intelli- 
gence of whatever is calculated to interest them, both 
in point of novelty and utility; and his aim will be to 
make his pages as entertaining, as is consistent with 
the main object of the work, which is—to impart in- 
formation and convey instruction. This is the object 
which he will study to keep steadily in view, and 
exert himself to accomplish. 

The terms are to continue the same, though the 
pages of the work will be larger and its execution 
better. 

The Editor, on this occasion, cannot forbear to 
express the sense of obligation which he so sincere- 
ly feels, for the patronage he has hitherto experienced. 


‘* OratP tether 
4, Ore Pe Meee 
See eet 
















met — | 
pee. \ttnidec 
fp 


° 





eee 


ee 4 + oe *. ee ee ee . ed + ** 7 . + aes, . « S f. 
ot nen ne ete fone beg in tam ds -a Powe Riggs cee iees easfagsilas ees es tu iMietinahee el ashen estore eset oS ss salen: She “spb alindinast Stat ¥ 


».* ol 
--9f 


















UNITAS sTarRs 


‘LAW INTELLIGENCER 


x 
rf 

; 

x if 
sh #3 
* . 
ti Fs 
* 
. 


*: “ Multo utilius est pauca ideona effundere, quam multis inutilibus homines gravari.” it 





: 
?. 
f 

is 


i 


| 
AND REVIEW. : : 

' 

| 

. 


PUBLISHED MONTHLY. 


VOL. I....NO. VIL...FOR JULY, 1829. 


EDITED BY JOSEPH K, ANGELL. 


Contents, 


: is 
‘! Equitable Jurisdiction, No. 2. 191 | Biographical Sketch of Mr. i? 
» Law of Partnership No. 2.—In- Fearne, - - - + - - 210 § 
4 vestment of Partnership Cap- Late and important decisions- 212 
vi ital in Land, - = = = 199 | Judiciary Intelligence - - - 217 5 





Poetry ofthe Law, - - - 205 | Literary Intelligence - - - 218 






PROVIDENCE: 


J. C. PARMENTER....PRINTER. } 


Steeereteeeeteee oe ‘ 





LAW BOOKS. 

HILLIARD, GRAY & CO. Boston, have on hand, a large 
stock of American and English Law Books, comprising a com- 
plete assortment Elementary Books and Reports, which they 
will sell on liber’ erms. 

They have |: \y published, Abbott on Shipping, from a late 
London Edition, vith notes to American Cases, by Judge Story: 

Oliver’s American Precedents. 

Vol. 9th Massachusetts Reports, ‘vith notes, by B. Rand, Esq, 

Davis’ Civil and Criminal Justice. 

Vol. 5th Pickering’s Reports. 

They have for sale the remainder of the Editions of the fol- 
lowing works : 

Angell on Tide Waters ; 
Do. on Adverse !:njoyment ; 
Do. on Bank Tax; 

_ Do. on Water Courses ; 

Bayley on Bills; : 

Bigelow’s Digest of Massachusetts Reports ; 

Mass. Reports, 17 Vols. or any volume that may be want- 
ed to complete sets. 

Pickering’s Reports, 5 Vols. or any volume that may be 
wanted. 

Yelverton’s Reports, by Metcalf ; 

Phillips on Insurance : 

Dane’s Digest of American Law. 


5c P-Just published, a Treatise onthe ‘‘Limitation of Action® 
at Law and Suits in Equity,” by Josern K. Anerit. This 
Treatise contains about 400 octavo pages; to which is 
added, an Appendix of about 100 pages, containing an abstract 
of the Statutes of Limitation of the several States and of the 
United States;—and also, containing Broke’s celebrated Reading 
upon the Statute of Limitation of Henry VIII. 

Hobart’s Reports, with notes, by Judge Williams ; 

No. | of Vol. 6th Pickering’s Reports ; 

Vol: 16th Massachusetts Reports, with notes, by Benjamin 

Rand, Esq. 


Xs-Tue Unitrep Srares Law Inreviicencer avo Re 
view is published monthly, at three dollars per annum, payable 
on the publication of the third number of each volume. Thirty 
seven cents single. It is expected that all postages will be paid 


Acents. Gould & Banks, New York ; Hilliard, Gray & Co. 
Boston; Pishey Thompson, Washington; Samuel Coleman, Port- 
land, Me.; Robert A. New, Esq. Jeflersonville, Ken.; Wiswall 
Jones, Esq. Charleston, 8. C.; Charles Packard, Esq. Bruns- 
wick, Me.; T. Williams, Esq. Savannah, Geo.; 5. W. Wilson, 
Esq. Franklin, Lousiana; E. J. Cole, Baltimore ; D Fenton, 
Trenton, N.-J. 





UNITED STATES 


LAW INTELLIGENCER 


AND REVIEW. 


“ Multo utilius est pauca ideona effundere, quam multis inutilibus homines gravari.” 


PUBLISHED MONTHLY. 


VOL. I....NO. VIIL...FOR AUGUST, 1829 


EDITED BY JOSEPH K, ANGELL. 


Contents. 


Priority of Payment given to the other, - 
the U. States, - - - 219 


- Biographical “Sketch of 
Ameriean Law in Olden Time, 227 Fearne, concluded, 


Law of Partnership, No. 3— Late Judicial Decisions, - 
Power of one partner to bind Literary Intelligence, 


PROVIDENCE: 


CARLILE & PARMENTER....PRINTERS. 


1829, 





LAW BOOKS. 

HILLIARD, GRAY & CO. Boston, have on hand, a large 
stock of American and English Law Books, comprising a com- 
plete assortment of Elementary Books and Reports, which they 
will sell on liberal terms. 

They have lately published, Abbott on Shipping, from a late 
London Edition, with notes to American Cases, by Judge Story. 

Oliver’s Ameriean Precedents. 

Vol. 9th Massachusetts Reports, with notes, by B. Rand, Esq. 

Davis’ Civil and Criminal Justice. 

Vol. 5th Pickering’s Reports. 

They have for sale the remainder of the Editions of the fol- 
lowing works : 

Angell on Tide Waters; 
Do. on Adverse Enjoyment ; 
Do. on Bank Tax; 
Do. on Water Courses ; 

Bayley on Bills ; 

Bigelow’s Digest of Massachusetts Reports ; 

Mass. Reports, 17 Vols. or any volume that may be want- 
ed to complete sets. 

Pickering’s Reports, 5 Vols. or any volume that may be 
wanted. 

Yelverton’s Reports, by Metcalf ; 

Phillips on Insurance ; 

Dane’s Digest of American Law. 


gc 7Just published, a Treatise onthe ‘Limitation of Actions 
at Law and Suits in Equity,” by Josern K. Anceti. This 
Treatise contains about 400 octavo pages; to which is 
added, an Appendix of about 100 pages, containing an abstract 
of the Statutes of Limitation of the several States and of the 
United States;—and also, containing Broke’s celebrated Reading 
upon the Statute of Limitation of Henry VIII. 

Hobart’s Reports, with notes, by Judge Williams ; 

No. 1 of Vol. 6th Pickering’s Reports ; 

Vol. 10th Massachusetts Reports, with notes, by Benjamin 

Rand, Esq. ’ 


—_—— 


(o-Tue Unrrep Sratres Law InTEvLIGENcER anp RE 
view is published monthly, at three dollars per annum, payable 
on the publication of the third number of each volume. Thirty 
seven cents single. li is expected that all postages will be paid 


Accents. Gould & Banks, New York ; Hilliard, Gray & Co. 
Boston; Pishey Thompson, Washington; Samuel Coleman, Port- 
land, Me.; Robert A. New, Esq. Jeffersonville, Ken.; Wiswall 
Jones, Esq. Charleston, §. C.; Charles Packard, -) Bruns- 


wick, Me.; T. Williams, Esq. Savannah, Geo.; S§. Wilson, 
Esq. Franklin, Louisiana; E. J. Cole, Baltimore ; D Fenton, 
Trenton, N. J. 





UUUTRDe STATES 


| 


AND REVIEW. 





| 
| 


PUBLISHED MONTHLY. 


VOL. L....NO. LX... FOR SEPTEMBER, 1829. 


EDITED BY JOSEPH K. ANGELL. 


Contents, 


Priority of Payment given to Law of Partnership, No. 4— 
the U. States, - =51 Power of one pestoee to bind 


Antiquarian Reetetnns The the firm, 
Year Books, - - - 267 | Late Judicial Decisions, 


| Hoffman’s Legal Outlines, - 264 Literary Intelligence, 


PROVIDENCE: 


CARLILE & PARMENTER....PRINTERS 


LAW INTELLIGENCER 


| ‘¢ Multo utilius est pauca ideona effundere, quam multis inutilibus homines gravari.” 


SOS te A IE TALL OTIS 


Ase ron ageniitiad 


SNOT ci AEN Sate SS 





(G-Tue Unitep Srates Law INTELLIGENCER ann Re 
view is published monthly, at three dollars per annum, payable 
on the publication of the third number of each volume. ‘Thirty 
seven cents single. It is expected that all postages will be paid 


Acents. Gould & Banks, New York ; Hilliard, Gray & C 
Boston; Pishey Thompson, Washington; Samuel Coleman, Por 
Jand, Me.; Robert A. New, Esq. Jetiersonville, Ken.; Wiswall 
Jones, Esq. Charleston, 8. C.; Charles Packard, ksq. Bruns- 
wick, Me.; T. Williams, Esq. Savannah, Geo.; S. W. Wilson, 
Esq. Franklin, Louisiana; E. J. Cole, Baltimore ; D Fenton, 
Trenton, N. J. 





UNITAD STATES 
LAW INTELLIGE NCER 


AND REVIEW. 


| 
“ Multo utilius est pauca ideona effundere, quam multis inutilibus homines gravari.” 


PUBLISHED MONTHLY. 


VOL. T....NO. X...FOR OCTOBER, 1829. 


EDITED BY JOSEPH K. ANGELL. 


Contents, 


Law of Assignment - - 287 Sketch.of the preseat Chief Jus- 
Interest upou Baitk Disctiunts, 303 tice: of the Court of King’ s 
—— of Sir aw Coke in - Bench,” -  - : 
- - 306 Late Judicial: Hacinibas’ 
Literary Intelligefi¢e, 


PROVIDENCE: 


CARLILE & PARMENTER....PRINTERS. 


1829. 


caja 





u& Unrrep Srates Lave Inre.LicENcEeR AND Re 
view is puh'shed monthly, at three dollars per annum, payable 
on the pubiication of the third number of each volume. ‘Thirty 


seven cents single. It is expected that all postages will be paid 


Acents. ~Go u , New York ; Hilliard, Gray & Co. 
Boston; Pishey '1>. «1, Washington; Samuel Coleman, Port- | 
land, Me.; Robert A. New, Esq. Jeffersonville, Ken.; Wiswall 
Jones; Esq. Charles C.; Charles Packard, Esq. Bruns- 
wick, Me.; T. Will “sq. ‘Savannah, Geo.; S. W. Wilson, 
Esq. F ranklin, Low ; BE. J Cole, Baltimore ; D Fenton, 
Trenton, N. J, 





eee 


| | 
UNILAD STATBS | 
| 
AND REVIEW. 


‘ 
i 
| 


——~ 


| 
LAW INTELLIGENCER 
| 


‘“‘Multo utilius est paucg ideona effundere, quam multis inutilibus homines unite 


PUBLISHED MONTHLY. 


VOL. I....NO. XIL....FOR DECEMBER, 1823. 


EDITED BY JOSEPH K, ANGELL. 


Contents. 


Payment of rent, after destruction Conspiracy and Revolt of Seamen, 
of the demised premises, - ~- 355 | Digest of late English Cases at 
| Bench of South Carolina.—The Common Law, (continued,) - - 3 
late Judge Gaillad, - - 362 | Late American Decisions, - 
Review of Legislative Acts of the Judiciary Intelligence, - 
present year, in amendment of Literary Intelligence, 
American Jurisprudence, - - 366 Death of Judge Washington 


PROVIDENCE: 
MARSHALL & HAMMOND, PRINTERS 





i 
a? 
at 
i 
: 

i 
BI 


{Tue Unrrep Srares Law Iinreiiicencer anp Re- 
view is published monthly, at three dollars per annum, payable 
on the publication of the third number of each volume. Thirty 
seven cents single. It is expected that all postages will be paid. 


Acents. Gould & Banks, New York ; Hilliard, Gray & Co. 
Boston; Pishey Thompson, Washington; Samuel Coleman, Port- 
land, Me.; Robert A. New, Esq. Jeffersonville, Ken.; Wiswall 
Jones, Esq. Charleston, S. C.; Charles Packard, Esq. Bruns- 
wick, Me.; T. Williams, Esq. Savannah, Geo.; S. w. Wilson, 
Esq. Franklin, Louisiana; E. J. Cole, Baltimore ; D. Fenton, 
Trenton, N, J. 








4 


